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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

DONALD B. KASPER, Case No. 02-01791

(Chapter 7)

N N N N N

Debt or .

DECI SI ON RE MOTI ON TO COWPEL
DEBTOR' S COVPLI ANCE WTH 11 U.S.C. § 521(2)

The court will deny the motion filed by Ford Motor Credit
Conpany (“Ford”) to conpel the debtor, Donald B. Kasper, to
conply with 11 U.S.C. § 521(2).

I
PROCEDURAL POSTURE OF CASE

Kasper filed his voluntary bankruptcy petition under
chapter 7 of the Bankruptcy Code (11 U.S.C.)! on Septenber 11,
2002, and owned at that tinme an autonobile. Kasper schedul ed
Ford as holding a lien on that car, securing a claimin excess
of the car’s schedul ed value. Kasper did not claimthe car as
exenpt. Since the filing of the case, the automatic stay of 8§
362(a) has stayed Ford fromenforcing its lien, but Ford has
not filed a notion for relief fromthe automatic stay. Nor
has Ford alleged that a default exists that would permt
enforcement of its lien if the automatic stay were not in

ef fect.

1 "Al'l chapter and section citations in this decision are
to the Bankruptcy Code unl ess otherw se indicated.



On Oct ober 10, 2002, Kasper filed his Statenent of
Intention under 8 521(2), utilizing Oficial Form8. Kasper,
who was current on his paynents to Ford, sinply indicated
“retain possession” on his Statement of Intention wthout
checking any of the three options appearing on the form
“Property is claimed as exenpt;” “Property will be redeened
pursuant to 11 U.S.C. § 722;” or “Debt will be reaffirmed
pursuant to 11 U S.C. 8§ 524(c)."?

The chapter 7 trustee has filed a Report of No
Distribution stating that “there is no property avail able for
di stribution” and certifying pursuant to F. R Bankr. P. 5009
that “the estate . . . has been fully adm nistered.” Mbre
t han 30 days have passed since he filed that report, and, but
for Ford's outstanding notion, the case is ready to be cl osed
under Rul e 5009. Upon closing of the estate, the estate’s
property will be abandoned to Kasper by operation of 8
554(c).3® Kasper has already received a discharge and,

accordi ngly, upon such abandonnent, the automatic stay of 8§

2 The Advisory Conmittee Notes (1997) to O ficial Form
No. 8 indicate that “the formis not intended to take a
position regardi ng whether the options stated on the form are
the only choices available to the debtor.” [Citations
om tted.]

8 A trustee’'s report of no distribution itself effects no
abandonnent as a trustee may w thdraw such a report prior to
the court’s closing the case.



362(a) will no longer bar Ford fromenforcing its lien to the
extent authorized by nonbankruptcy |aw. *

Ford’ s notion takes the position that 8§ 521(2) requires a
debtor to file a statenment stating that the debtor intends to
do one of three things: (1) surrender the property; (2) redeem
the property; or (3) reaffirmthe debt. Ford seeks to conpe
Kasper to choose one of these options. Kasper takes the
position that he conplied with 8§ 521(2) by sinply stating that
he intends to retain possession.

I
THE GOVERNI NG STATUTE
Section 521(2)provides, in relevant part, that:

(2) if an individual debtor's schedule of assets and
liabilities includes consunmer debts which are secured by
property of the estate-—

(A) within thirty days after the date of the
filing of a petition under chapter 7 of this title
or on or before the date of the nmeeting of
creditors, whichever is earlier . . ., the debtor
shall file with the clerk a statenent of his
intention with respect to the retention or surrender
of such property and, if applicable, specifying that
such property is clainmed as exenpt, that the debtor
intends to redeem such property, or that the debtor
intends to reaffirm debts secured by such property;

(B) within forty-five days after the filing of a
notice of intent under this section, or within such
additional time as the court, for cause, within such
forty-five day period fixes, the debtor shal

4 See § 362(c).



performhis intention with respect to such property,
as specified by subparagraph (A) of this paragraph;
and
(© nothing in subparagraphs (A) and (B) of this
paragraph shall alter the debtor's or the trustee's
rights with regard to such property under this
title.
The “surrender” option under 8§ 521(2), which does not specify
what “surrender” enconpasses, nust be read in the context of a
conpani on provision, 8 521(4), which requires that the debtor

shal | —

(4) if atrustee is serving in the case, surrender
to the trustee all property of the estate .

The statute does not specify any consequences of, or renedies
for, a debtor’s failure to comply with 8 521(2), except that a
chapter 7 trustee is required under 8 704(3) to “ensure that
t he debtor shall performhis intention as specified in section
521(2)(B) of this title.”®
11
THE DI VI DED CASE LAW AND A SUMMARY OF THI S COURT' S APPROACH
Most courts appear to assunme that the surrender option

entails a surrender to the |ienholder, not to the trustee, and

5> Additionally, 8 1307(c)(10) provides that the court nmay
convert a chapter 13 case to chapter 7 or dism ss the case
“only on request of the United States trustee, [for] failure
totimely file the information required by paragraph (2) of
section 521.” However, 8 521(2) by its terns applies only
when the debtor has filed a petition under chapter 7.

4



then frame the issue as whether § 521(2) permts a debtor to
state a naked intention to retain (wthout stating an
intention to exenpt, redeem or reaffirm and thereby conply
with the statute. The Courts of Appeals for the Second,
Fourth, Ninth, and Tenth Circuits adopt what may be called the
“non- excl usi ve approach,” holding that 8 521(2) does not
preclude the debtor fromsinply stating that she intends to
retain without indicating an intention to exenpt, redeem or

reaffirm See MCellan Fed. Credit Union v. Parker (ln re

Parker), 139 F.3d 668, 673 (9th Cir.), cert. denied, 525 U S.

1041 (1998); Capital Communications Fed. Credit Union v.

Boodrow (In re Boodrow), 126 F.3d 43, 53 (2d Cir. 1997), cert.

deni ed, 522 U.S. 1117 (1998); Honme Omers Funding Corp. of Am

v. Belanger (In re Belanger), 962 F.2d 345, 347-49 (4th Cir.

1992); Lowry Fed. Credit Union v. West, 882 F.2d 1543, 1547

(10th GCir. 1989).

The Courts of Appeals for the First, Fifth, Seventh, and
El eventh Circuits adopt an “exclusive approach” by hol di ng
that 8 521(2) sets forth exclusive options, precluding the
debtor fromindicating a naked intention to retain, even when
such retention w thout exenption, redenption, or reaffirmation
woul d not give rise to a right of |lien enforcenment under

nonbankruptcy law. Bank of Boston v. Burr (In re Burr), 160




F.3d 843, 849 (1st Cir. 1998); Johnson v. Sun Fin. Co. (In re

Johnson), 89 F.3d 249, 250 (5th Cir. 1996); Taylor v. AGE Fed.

Credit Union (In re Taylor), 3 F.3d 1512, 1517 (11th Cir.

1993); In re Edwards, 901 F.2d 1383, 1387 (7th Cir. 1990).

A third approach is to hold that a debtor’s stated
intention to “surrender” under 8 521(2)(A) entails nothing
nore than the debtor’s conmplying with her obligation under 8§
521(4) to surrender the property to the processes of the
trustee’s adm nistration of the estate, and eventually (in
nost cases) to the processes of nonbankruptcy law. See In re

Lair, 235 B.R 1 (Bankr. M D. La. 1999). See al so BankBost on,

NNA v. Claflin (In re Caflin), 249 B.R 840, 848 n.6 (1st

Cir. B.AP. 2000). Cf. Geen Tree Financial Servicing Corp.

v. Theobald (In re Theobald), 218 B.R 133 (10th Cir. B.A P.

1998) (surrender option does not alter nonbankruptcy law to
require a debtor to deliver her title to real property to
i enhol der).

| view 8 521(2) as principally a notice statute, and not
as one that alters the nonbankruptcy law rights of either the
debtor or the lienholder. That view is supported by two
alternative approaches.

The first approach is that a debtor’s stated intention to

“surrender” under 8 521(2) does not require turnover to the



i enholder. It serves instead as notice that the debtor wl
not exenpt, redeem or reaffirm and that if the |lienhol der
believes that its lien is enforceable, and wi shes to enforce
it, then the |lienholder should proceed to take the necessary
steps to do so (including obtaining relief fromthe automatic
stay).

Alternatively, if a stated intention to “surrender” under
8§ 521(2) does require turnover to the lienholder, then | view
the courts that adopt the non-exclusive approach regarding
retention as following the better rule, but with a
qual ification: under 8 521(2) a debtor may state a naked
intention to retain, but (contrary to sone decisions) 8§ 521(2)
does not alter any nonbankruptcy law right in the Iienhol der

to enforce its |ien.



IV
Gl VEN THE LONG STANDI NG PRI NCI PLE THAT LI ENS GENERALLY PASS
THROUGH BANKRUPTCY UNAFFECTED, § 521(2) OUGHT NOT BE VI EWED AS
ALTERI NG NONBANKRUPTCY LAW REGARDI NG LI EN ENFORCEMENT UNLESS
SUCH AN I NTENTION | S CLEARLY EXPRESSED
A lien generally remains unaffected by the bankruptcy
process in a case under chapter 7 of the Bankruptcy Code, and

this was true under chapter VII of the Bankruptcy Act as well.

See Dewsnup v. Timm 502 U S. 410, 417, 419 (1992). The

exceptions to this general rule are clear and unanbi guous, and
include the followi ng: the trustee sells the property free and
clear of liens under 8 363; the lien is avoided under 8
522(f), 8544, 8§ 547, or § 548; the debtor redeens the property
under 8§ 722; and the lienholder’s nonbankruptcy law rights are
altered via a reaffirmation agreenent under 8§ 524(c). The
Court in Dewsnup further observed that Congress does not
“wite ‘on a clean slate’” when it anends the bankruptcy | aws,
and that the Court--
has been reluctant to accept argunents that would
interpret the Code, however vague the particul ar | anguage
under consideration mght be, to effect a major change in
pre- Code practice that is not the subject of at |east

sonme discussion in the |legislative history.

Dewsnup, 502 U. S. at 419 (citations omtted).

Moreover, in Butner v. United States, 440 U. S. 48 (1979),
the Court held that unless the bankruptcy statute provides for

the alteration of state law rights, the bankruptcy statute is

8



not to be applied in a manner that supplants state |aw rights
and renmedi es based on courts’ perceptions of what is
equitable. It observed that “[p]roperty interests are created
and defined by state law’ (Butner, 440 U.S. at 55), and that
“state laws are . . . suspended only to the extent of actua
conflict with the system provided by the Bankruptcy Act of
Congress” (Butner, 440 U.S. at 54 n.9 (citations omtted)).®

| f Congress had intended § 521(2) to alter lienholders’
remedi es (by conferring on thema right of turnover that does
not exi st under nonbankruptcy |aw), Congress would have nade
clear that it perceived a bankruptcy reason for altering such
state law rights, and woul d have made clear that it intended
to alter them It did not do that, and thus under Dewsnup, 8§
521(2) cannot be viewed as altering nonbankruptcy | aw
regardi ng enforcenent of liens. In turn, under Butner, the
courts are constrained fromgoing further than 8 521(2) itself

by adopting a judge-nmade rule, based on their own policy

6 Sone |ower courts had ruled that nortgagees, as a
matter of equity, ought to have an automatic right to rents
upon the nortgagor filing bankruptcy, but the Court in Butner
concl uded that “undefined considerations of equity provide no
basis for adoption of a uniformfederal rule affording
nort gagees an automatic interest in the rents as soon as the
nortgagor is declared bankrupt,” and that the statute ought to
be applied in a manner designed “to ensure that the nortgagee
is afforded in federal bankruptcy court the sanme protection he
woul d have had under state law if no bankruptcy had ensued.”
But ner, 440 U.S. at 56.



perceptions of what is equitable, that alters |ienhol ders’
(and, correspondingly, debtors’) rights regardi ng when and how
a lien can be enforced.”’

\%

NOT ALL LI ENS ARE ENFORCEABLE UNDER NONBANKRUPTCY
LAW BASED ON THE DEBTOR HAVI NG FI LED BANKRUPTCY

Many |iens are not enforceabl e under nonbankruptcy | aw
af ter bankruptcy because the debtor has remained current on
t he debt secured by the lien and has committed no other act
that gives rise to a right to enforcenent of the |ien under
nonbankruptcy law. Not all security agreenments include a
provision that the lien is enforceable upon the debtor’s
filing bankruptcy. Even when the agreenment does include such

an ipso facto clause, that clause may be unenforceabl e under

nonbankruptcy law. See, e.q., Fred W Bopp, IIl, To Reaffirm

! As explored at length in Lair, some courts, in the
gui se of interpreting 8 521(2) but in contravention of Butner,
adopt an equitable rule that alters the nonbankruptcy | aw of
lien enforcenent. At one extrene, sone decisions, criticized
in Lair, 235 B.R at 27-34, view the debtor’s need for a
“fresh start” as warranting allowi ng the debtor to retain the
collateral so long as there is no default other than a default
based on a due-on-bankruptcy clause, and override such ipso
facto cl auses. At the other extreme, other decisions,
criticized in Lair, 235 B.R at 34-39, and 51-54, view the
creditor’s need for a debtor to be personally liable for the
debt as warranting the adoption of a rule requiring turnover
(even when nonbankruptcy | aw does not permt enforcenment of
the lien) if the debtor does not exenpt, redeem or reaffirm

10



or Not to Reaffirm Mich Ado About Not hing or the Tenpest?, 15

Me. B.J. 86, 93 (2000) (“[U] nder Massachusetts law, it appears
that a creditor may not proceed to repossess its coll ateral
based solely on the borrower’s bankruptcy filing or

i nsol vency.” [Footnote omtted.]).® Moreover, the enforcenment
of liens under nonbankruptcy |aw often does not entail the
debtor’s | osing possession of the property until after the

i enhol der conducts a sale of the collateral. For exanple,
real estate liens often include no right to obtain possession
prior to the collateral having been sold at a forecl osure
sale. Section 521(2) fails to address the consequences that

woul d arise fromgiving lienholders a new federal right to

8 Sonme courts have held that, as a matter of bankruptcy
| aw, due-on-bankruptcy clauses remai n unenforceable after the
debt or has obtained a discharge and the property has passed
t hrough bankruptcy. See, e.q., In re Brock, 23 B.R 998
(Bankr. D.D.C. 1982). If Ford's contract wi th Kasper included
such a clause, | will assunme in Ford’ s favor (w thout actually
deciding the issues) that, first, Brock and sinm|ar decisions
are in error to the extent that they hold that the Bankruptcy
Code invalidates such clauses, see Lair, 235 B.R at 6 n.5,
and that, second, applicable nonbankruptcy |aw does not bar
enf orcenent of due-on-bankruptcy clauses. As a practical
matter, those two issues may never arise between these parties
because Ford may sinply decide to accept nonthly payments by
Kasper until the debt is paid in full rather than seeking to
enforce its lien pursuant to such a clause (if such a clause
exi sts) and potentially recovering less. Many tines the
t heoretical prospect of foreclosure based solely on a due-on-
bankruptcy clause is sinply not realistic, such that
reaffirmation is not in a debtor’s best interest and woul d
i npose an unwarranted hardship. See 8 524(c)(3)(B) and 8§
524(c) (6) (A) (ii).

11



obtai n possession of real property prior to foreclosure,
i ncl udi ng whet her the |ienhol der would be free to enjoy the
possessi on of the debtor’s real property for an extended
period w thout foreclosing. Finally, if the enforcenment of a
| ien does entail obtaining possession of the property,
nonbankruptcy | aw may bestow upon the debtor rights that may
prevent or delay the lienhol der’s obtaining possession,
i ncluding notice requirenents, cure opportunities, and the
opportunity to chall enge the existence of a default.?®

When nonbankruptcy | aw does not permt a lien to be
enf orced, physical turnover of the collateral nakes no sense;
the lienholder is not entitled to it, and it would serve no
purpose. Any interpretation of 8 521(2) that would require
such turnover (when the |ienholder has no right to such
turnover under nonbankruptcy |aw) would constitute a radical
alteration of lien rights, and would be inconsistent with the
| ong- st andi ng concept that |iens on property that passes
t hrough bankruptcy remain unaltered. Had Congress intended

such a dramatic alteration of law, it is likely that it would

9 Such nonbankruptcy | aw i ssues regarding the
enforceability of liens are usually not decided by bankruptcy
courts in a no-distribution chapter 7 case because they
usual ly have no inpact on the adm nistration of the case once
t he bankruptcy trustee elects not to |iquidate the property.
See Turner v. Ermiger (In re Turner), 724 F.2d 338 (2d Cir.
1983).

12



have made that intent clear, and addressed the nmechanics and
consequences of such turnover. It did neither.
VI

THE LEG SLATI VE HI STORY DOES NOT SUPPORT READI NG
THE STATUTE AS ALTERI NG NONBANKRUPTCY LAW RI GHTS

Nothing in the legislative history to 8§ 521(2) supports
readi ng 8 521(2) as conpelling a debtor to elect to turn over
possessi on of collateral to the lienholder if the debtor does
not elect to reaffirm redeem or exenpt. According to one
court, the legislative history sinply confirns that the

statute is a nuddl e. The court in Inre Wir, 173 B. R 682,

685 (Bankr. E.D. Cal. 1994), observed, in addressing the
sanctions for failure to conply with the statute, that the
statute’'s text “is so enigmtic . . . that the nost that can
be said in its defense is that the Congress settled upon a
cal cul ated anmbiguity to resolve an intractable difference of
opinion.” After reviewing the |egislative history, that court
concl uded that:
In view of [the] legislative history, it should cone
as no surprise that section 521(2) is witten in nud. To
sone, it is disgraceful draftsmanship. To others, it is

inspired tergiversation. Whatever, the provision smcks
of conmprom se and cal cul ated anbi guity.

Weir, 173 B.R at 689. The Weir court apparently viewed the
| egislative history as furnishing no support for view ng the

statute as intended to alter nonbankruptcy |aw rights.

13



However, other courts have gone even further and read the
| egislative history as affirmatively supporting an
interpretation of the statute as a notice statute (not as one

that alters nonbankruptcy law rights). In In re Castillo, 209

B.R 59, 71 (Bankr. WD. Tex.), rev'd sub nom Governnent

Enpl oyees Credit Union v. Castillo, 213 B.R 316 (WD. Tex.

1997), the court viewed the statute as presenting an
“interpretive conundrum” and traced in detail the statute’s
| egislative history fromits earliest origins in |legislation
proposed by a group of creditors, concluding that:

In sum we find the legislative history to be
per suasi ve, strongly suggesting that the statute was
created sinply to ensure that the creditor be informed of
the debtor’s intent. Had the credit industry desired
their provision to serve a greater role than that of
notice, it would seemthat they would have provided a
draft which included a neans of ready enforcenent for
Congress. This they did not do, and even if they had,
Congress elected not to enact it.

Castillo, 209 B.R at 74-75. See also In re Belanger, 118

B.R 368, 370-72 (Bankr. E.D.N.C.), aff’d sub nom Hone Owmners

Funding Corp. of Am v. Belanger, 128 B.R 142 (E.D.N. C.
1990), aff’'d, 962 F.2d 345 (4th Cir. 1992).
In any event, what is clear is that the legislative

hi story (as recounted in Weir, Castillo, and Bel anger) cannot

be interpreted as evidencing an intention to alter prior |aw

to create in 8 521(2) a new bankruptcy obligation of turnover

14



to the lienholder if the debtor does not elect to exempt,
redeem or reaffirm
Vi |
THE MEANI NG OF “ SURRENDER’ IN § 521(2)(A)

There are two approaches to interpreting 8 521(2) that
avoi d altering nonbankruptcy law rights. The first of these
is to interpret the “surrender” option as not entailing a
turnover. The other is to interpret the “retention” option as

not being limted to exenption, redenption, or reaffirmation.

This part addresses the first approach. If it is assuned
for purposes of analysis that the only retention options
avai l able to a debtor are exenption, redenption, or
reaffirmation, then the statute is neverthel ess susceptibl e of
an interpretation that avoids altering nonbankruptcy | aw
rights. To wit, the term“surrender” in 8 521(2)(A) should be
interpreted as sinply neaning to surrender the property to
t hose processes the Bankruptcy Code inposes when a debtor does
not exenpt, redeem or reaffirm

Viewed in isolation, the term“surrender” in 8 521(2)(A)
is at best anbi guous. However, when 8 521(2)(A) is read in
the context of its conpani on provision, 8 521(4), which

requires that the debtor shall “surrender to the trustee al

15



property of the estate,” and of the lack of a clear
congressional intention to alter nonbankruptcy |aw, 8§
521(2)(A)’ s use of the term “surrender” plainly was not
i ntended to nean turning over physical possession to the
i enhol der.

A debtor’s “surrender” obligation under 8 521(4) al ways
exists as to estate property in a chapter 7 case, and thus
al so al ways exists as to property covered by 8§ 521(2).1 By
electing to surrender under 8 521(2)(A), a debtor sinply opts
to a 8§ 521(4) surrender wi thout the lienholder’ s rights having
been altered by way of opting instead to exenpt, redeem or
reaffirm That interpretation avoids violating 8 521(2)(C) s
command that 8 521(2)(A) ought not alter Bankruptcy Code

rights of the debtor and the trustee in the estate’s property.

A
Generally, “identical words used in different parts of
the sanme act are intended to have the same neaning.” Sullivan

v. Stroop, 496 U.S. 478, 484 (1990) (quoting from prior

10 A trustee always serves in a chapter 7 case (see 88§
701 and 702), and chapter 7 is the only chapter to which 8§
521(2) applies.

16



decisions; citations omtted).! NMbreover:

Statutory interpretation . . . is a holistic endeavor. A
provi sion that may seem ambi guous in isolation is often
clarified by the remai nder of the statutory
schenme--because the same term nology is used el sewhere in
a context that makes its neaning cl ear

United Savings Ass'n v. Tinbers of |nwood Forest Assocs., 484

U.S. 365, 371 (1988). See also Gutierrez v. Ada, 528 U S.

250, 255 (2000) ("[Words and people are known by their
conpanions.") So, the court will first turn to what
“surrender” neans in § 521(4).

A debtor conplies with her surrender obligation under §
521(4) by allowing the trustee to adm nister the property. In
ot her words, “surrender” under 8 521(4) requires that the
debtor not interfere with the processes under the Bankruptcy
Code for admi nistration of the property as property of the
estate. However, such a surrender often entails no turnover
to the trustee, as the trustee nay decide not to attenpt to

sell the property, which eventually results in the property

1 In Dewsnup, 502 U. S. at 419-20, the Court gave an
anmbi guous termdi fferent nmeani ngs when it appeared twice in
the same provision so that it would not effect a major change
in pre-Code | aw wi thout Congress having addressed such a
change in the legislative history or having nmentioned it
el sewhere in the Code. Here, however, we have the reverse: if
the same term appearing in conpani on provisions is given
di fferent neani ngs, that would effect creation of a renedy
t hat was not recogni zed under prior bankruptcy law (a
bankruptcy right of turnover when no such right may exi st
under nonbankruptcy | aw).

17



bei ng subjected to the processes of nonbankruptcy | aw.

This can occur in a nunber of ways. First, the debtor
may have cl ainmed the property as exenpt, and if no one tinely
obj ects, it beconmes exenpt and hence no | onger estate
property. See 8 522(b) and 522(1). Second, the trustee nmay
abandon the property under 8 554(a) or 8 554(b) during the

case, 2 or under 8

12 Sections 554(a) and 554(b) provide:

(a) After notice and a hearing, the trustee nmay
abandon any property of the estate that is burdensone to
the estate or that is of inconsequential value and
benefit to the estate.

(b) On request of a party in interest and after notice
and a hearing, the court nmay order the trustee to abandon
any property of the estate that is burdensome to the
estate or that is of inconsequential value and benefit to
the estate.

18



554(c)®® by allowi ng the case to be closed without having done
anything with the property. Third, if the court grants relief
fromthe automatic stay pursuant to 8 362(d) to permt a

i enhol der to enforce its lien, a foreclosure sale nmay

term nate the estate’s interest in the property.

What “surrender” in 8 521(2)(A) nust nean, therefore, is
surrendering the property under 8 521(4) to bankruptcy
processes of trustee adm nistration, including potentially
such an abandonnment (and the return of the parties to their
ri ghts under nonbankruptcy | aw).

That “surrender” does not automatically entail a turnover

of physical possession to the trustee is nmade evident by the

13 Section 554(c) provides:

Unl ess the court orders otherw se, any property
schedul ed under section 521(1) of this title not
ot herwi se adninistered at the time of the closing of a
case i s abandoned to the debtor and adm ni stered for
pur poses of section 350 of this title.

As 8 554(c) recognizes, permtting the property to be
abandoned constitutes adm nistration of the property, with
turnover not required to acconplish adm nistration.

14 Those three possibilities explain why a trustee nost
often opts against taking possession of encunbered property.
A trustee does not want to incur the expense of acting as a
storage facility for property that is property of the estate
at the comencenment of the case but that eventually will be
exenpted by or abandoned to the debtor, or that will be
di sposed of by the |ienholder by way of |ien enforcenent.
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procedure for enforcing turnover. When a trustee w shes to
pursue obtai ni ng physical possession pursuant to 8 521(4), she
proceeds by a notion against the debtor for turnover, see F.R
Bankr. P. 7001(1) and 9013. In other words, 8§ 521(4) does not
enbody a sel f-executing provision for turnover partaking an

i njunctive character. Instead, before turnover is ordered, a
debtor has the right to denonstrate to the court that turnover
i's unnecessary to adm nistration of the estate. '’

Mor eover, as discussed in Lair, 235 B.R at 66-67, the
Bankruptcy Code and the Federal Rules of Bankruptcy Procedure
use the word “deliver” when turning over physical possession
is contenplated.® Accordingly, a surrender of the property to
the trustee’s admnistration sinply entails taking no action

i nconsistent with the estate’'s interest, and is an act of

5 For exanple, the debtor shows that she has clained the
entirety of the property as exenpt and that the trustee has no
basi s upon which she could object to that exenmption. O, as
anot her exanple, the debtor denonstrates that the property is
fully encunbered and not needed for operation by the trustee
of a business, such that it is of no value or benefit to the
est at e.

6 See 8§ 727(d)(2) (drawing a distinction between
delivering and surrendering property to the trustee in §
727(d)(2)); & 542(a) (requiring third parties to “deliver”
(not “surrender”) property of the estate in their possession
that is of consequential value or benefit to the estate); 8§
543(b) (requiring a custodian to deliver property of the
debtor to the trustee unl ess excused under 8§ 543(d)); F. R
Bankr. P. 7001(1) (addressing proceedings “to conpel the
debtor to deliver property to the trustee”).

20



constructive versus actual delivery. See Lair, 235 B.R at
66-68. Stated differently, “surrender” under 8§ 521(4) means
surrendering the property to the processes of adm nistration
under the Bankruptcy Code by the trustee.
B

Because “surrender” in 8 521(4) does not mean turning
over physical possession, it ought not mean that in §
521(2)(A) either. Section 521(2)(A) also does not address to
whom surrender is to be made. Followi ng the sanme |ogic as
above, it nmust nmean surrender to the trustee under 8§ 521(4) as
that is the only surrender in 8 521 identifying a person to
whom surrender is to be nade.

| ndeed, by reason of 8§ 521(2)(C) (“nothing in
subparagraphs (A) and (B) of this paragraph shall alter the
debtor’s or the trustee’s rights with regard to such property
under this title”), this is the required interpretation. |If
“surrender” in 8 521(2)(A) were interpreted to nean turnover
of possession to the |ienholder, then 8 521(2)(B) would
require the debtor to turn over possession to the |ienhol der
within 45 days after filing her notice of intent. That type
of duty would be inconsistent with rights conferred on the
trustee and the debtor by other Bankruptcy Code provisions,

and hence that interpretation is barred by § 521(2)(C).
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| nst ead, “surrender” nust nmean the debtor’s surrender
obligation under 8 521(4) as that is the only interpretation
that allows the statute to operate consistently with the whole
Bankruptcy Code and the rights in the property conferred by
t he Code on the trustee and the debtor.

1.

First, 8 521(2)(C) nmakes plain that a trustee’s right to
adm ni ster property of the estate and to have the debtor
surrender the property to her for such adm nistration renains
in place notw thstanding anything in 8 521(2). So “surrender”
in 8 521(2)(A) cannot mean anything inconsistent with the
trustee’s rights to “surrender” under 8 521(4). A trustee’'s
exerci se of her rights to have the collateral surrendered to
her under 8§ 521(4) for adm nistration may very well not be
conpleted until well after the debtor has opted “surrender”
under 8§ 521(2)(A).' It would be inconsistent with 8§ 521(4),
and hence prohibited by 8 521(2)(C), to require turnover to

the lienholder prior to the trustee’s having adm ni stered the

property.

17 The trustee’s rights under 8§ 521(4) include a
trustee’s taking due tinme deciding whether the property is
worth selling or is susceptible to |lien avoidance that w ||
inure to the benefit of the estate under 8 551 (and not to the
benefit of the debtor under 8 522(g)), and includes the right,
before the case is closed, to change her m nd despite having
already filed a report of no distribution.
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Thus, choosing the surrender option under 8 521(2) cannot
mean that a debtor must turn over the collateral to the
[ienholder. Instead, it is “surrender” to the trustee under 8§
521(4) that is contenplated by the term “surrender” under 8§

521(2)(A). See Lair, 235 B.R at 60-67. See also BankBoston,

N.A. v. Claflin (In re Caflin), 249 B.R. at 848 n. 6. Cf.

G een Tree Financial Servicing Corp. v. Theobald (In re

Theobal d), 218 B.R at 134-36 (choosing surrender option does
not alter nonbankruptcy law to require the debtor to deliver
title of real property to |lienhol der).

2.

Second, the operation of the automatic stay of 8 362(a)
further denonstrates that 8§ 521(4) bars interpreting
“surrender” under § 521(2)(A) as entailing surrender in the
formof turnover to the lienholder. Until the property
beconmes exenpt or abandoned, or the |ienhol der obtains an
order under 8 362(d) granting relief fromthe automatic stay,
a turnover to the |ienhol der would place the lienholder in the
posture of violating the automatic stay as it would be
obt ai ni ng possessi on of and exercising control over property
of the estate, and taking steps to enforce its lien. See 8
362(a)(3) and 8§ 362(a)(4). So 8 521(2)(C) denonstrates once

agai n that Congress did not envision “surrender” under §
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521(2)(A) as entailing turnover to the lienhol der.
Interpreting a debtor’s election of the “surrender”
option in 8 521(2)(A) as requiring turnover to the |ienhol der

woul d apply even in those instances that nonbankruptcy | aw
confers no present right to enforce the lien, and in those
instances in which relief fromthe automatic stay woul d be
unavail abl e under the standards of 8§ 362(d). Congress could

not have intended that result. As stated in Mayton v. Sears,

Roebuck & Co. (In re Mayton), 208 B.R 61, 66-67 (9th Cir.

B.A. P. 1997):

[ Clonsidering the central role the automatic stay
pl ays in bankruptcy proceedings, it would not be
appropriate to infer that Congress by its use of the term
“surrender” intended to nullify the provisions of §
362(a) together with the contract rights under state | aw
of the consumer debtor and creditor relative to retention
or surrender of collateral in which the creditor has a
purchase noney secured interest.

: [T]o equate “surrender” as an equivalent to
“forecl osure” would anmount to abrogation of the automatic
stay of 8 362 for the benefit of secured consuner
creditors. |If Congress desired to provide such a
distinctive right to a particular class such as consuner
secured creditors, it would have said so, particularly in
light of § 521(2)(C).

3.
Finally, 8 521(2)(C) bars treating “surrender” in 8§
521(2) (A) as turnover to the |ienhol der because such turnover
woul d be inconsistent with the debtor’s rights that arise when
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property is abandoned. Mbst often, abandonnment arises under §
554(c) when the case is closed. Congress anmended 8 554(c) in
1984, in the sanme statute that enacted 8 521(2)(A), to provide
for the property to be “abandoned to the debtor” unl ess
ot herwi se ordered. That right under 8 554(c) is a right
conferred by the Bankruptcy Code. In turn, that right, by the
explicit terms of 8 521(2)(C), remains unaltered by 8
521(2) (A) and (B).

| ndeed, the consequences of abandonment, even when the
Code does not expressly say that abandonnent is to the debtor,
are inconsistent with treating 8 521(2)(A) as conferring a
ri ght of turnover on the lienholder when the debtor elects the
“surrender” option. Upon abandonment, whether under 8 554(c)
or anot her paragraph of 8§ 554 that does not expressly say that
abandonment is to the debtor, both the debtor and the
i enhol der are restored to all prepetition rights in the

property. See Dewsnup v. Timm(ln re Timm, 908 F.2d 588, 590

(10th Cir. 1990) (the property “reverts to the debtor and

stands as if no bankruptcy petition was filed” (citations

omtted)), aff’d, 502 U.S. 410 (1992); In re Cruseturner, 8
B.R 581, 591 (Bankr. D. Utah 1981) (interpreting 8 554 prior
to the 1984 anendnent and holding that 8 554 is “in keeping

with cases under fornmer |aw which hold that title and right to
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the property reverts to its pre-bankruptcy status.”); 5

Collier on Bankruptcy Y 554.02[3] (15th ed. as revised June

2002). The Suprenme Court held that this was the outcome under
t he Bankruptcy Act, at least as to the question of title (see

Brown v. O Keefe, 300 U.S. 598, 602 (1937) (title reverts to

the debtor as of the petition date)), and Congress gave no
indication that it was altering that outcome under the
Bankruptcy Code (either before or after the Code’s anmendnment
to add 8§ 521(2)(A)).

One consequence of abandonnment under 8 554 is that the
debtor is relieved of her surrender obligation under § 521(4)
and restored to whatever rights of possession she otherw se
had. Such reversion, of course, does not erase a |ienholder’s
possessi on held on the petition date (or obtained postpetition
via a lifting of the automatic stay). As stated in

Cruseturner, 8 B.R at 591 (enphasis added):

[ Whoever had the possessory right to the property at the
filing of bankruptcy again reacquires that right.
Normal |y this party is the debtor, but it is conceivable
that a creditor may be entitled to possession instead if,
by the exercise of its contractual or other rights, it
hel d a possessory interest prior to the filing of
bankruptcy. 8

8 See also In re Jandous Elec. Constr. Corp., 96 B.R 462
(Bankr. S.D.N. Y. 1989); Inre R B-Co., Inc. of Bossier, 59
B.R 43, 45 (Bankr. WD. La. 1986); In re Caron, 50 B.R 27
(Bankr. N.D. Ga. 1984) (property is abandoned to the debtor
and his creditors as their interests my be under state | aw,
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The abandonment provisions are sufficiently flexible to all ow
the court to respect possessory rights already acquired by the

| i enhol der . 1°

and a creditor “may then use whatever |egal procedure may be
avai l abl e under state law to obtain | egal possession”).

¥ I ndeed, the legislative history to the Bankruptcy
Ref orm Act of 1978 recognized this flexibility by stating that
“[a] bandonnent may be to any party with a possessory interest
in the property abandoned,” while still acknow edgi ng that
schedul ed property not adm ni stered before the close of the
case “is deened abandoned to the debtor.” H R Rep. No. 595,
95t h Cong., 1st Sess. at 377 (1977); S. Rep. No. 989, 95th
Cong., 2d Sess. at 92 (1978).
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This is true whether the |ienhol der acquired possession
prepetition,? or acquired such possession postpetition
pursuant to exercise of its nonbankruptcy renedies after
obtaining relief fromthat automatic stay of 8§ 362(a). \Where,
however, the |ienhol der has not obtained possession,
abandonment accords a debtor the right to have her possessory
interest restored to her free of any further surrender
obligation. If “surrender” in 8 521(2)(A) were held to nean
turnover of possession to the lienholder, the debtor’s right
under the Bankruptcy Code to possession upon abandonment woul d
be altered by operation of 8§ 521(2)(A) and 8 521(2)(B). That
interpretation is prohibited because 8 521(4) commands that §

521(2)(A) not be interpreted in a nmanner that alters such a

20 When a |ienhol der has seized collateral prepetition,
courts di sagree whether 8§ 362(a)(3) requires the lienholder to
turn over the collateral to the bankruptcy trustee. Conpare
In re Bernstein, 252 B.R 846, 849 (Bankr. D.D.C. 2000) (8§
362(a)(3) does not require turnover); and In re Young, 193
B.R 620, 624-25 (Bankr. D.D.C. 1996) (sane), with TranSouth
v. Sharon (In re Sharon), 234 B.R 676 (6th Cir. BAP 1999).
Even if the lienholder has turned over the collateral to the
trustee in order to avoid the arguable possibility of
violating 8§ 362(a)(3), or pursuant to the trustee’s obtaining
a turnover order under 8§ 542(a) as interpreted in United
States v. Whiting Pools, Inc., 462 U S. 198 (1983) (IRS could
be ordered to turnover tangible personal property despite
havi ng seized it prepetition), the abandonment of possession
(not title) under even 8§ 554(c) need not be to the debtor: the
express | anguage of 8§ 554(c) permts the court to “order[]
ot herwi se,” and hence to restore the |ienholder and the debtor
to where they were on the petition date.
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right.

In response to that conclusion, it m ght be argued that
under the abandonnent provisions the court can order
abandonnent to an entity other than the debtor, and thus that
t he debtor’s rights under the abandonnent provisions would not
be altered by interpreting “surrender” in 8 521(2)(A) as
meani ng turnover to the |ienholder. However, under 8§
521(2)(B), that interpretation would require turnover to the
i enhol der without an order for turnover, with the prospect of
court-inposed sanctions for failure to conply with that
statutory duty. That is an alteration of the debtor’s right
to have the property abandoned to her unless the court orders

ot herwi se. As Cruseturner denonstrates, a court would order

possessi on to be abandoned to a lienholder only if the
| i enhol der had al ready acquired the possessory interest.
C.

| f, nevertheless, the term“surrender” in 8 521(2)(A)
could be read nore broadly as addressing a |lienholder’s rights
under nonbankruptcy law, not just the trustee’s rights under
t he Bankruptcy Code, the term analogously to 8§ 521(4), ought
to be viewed as neani ng surrendering the property to the
processes of nonbankruptcy law, and not as conmandi ng a

physi cal turnover of the property to the lienholder. Only in
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that way could the statute be interpreted consistently with
the reasoning set forth above.

That Congress did not contenplate that surrender under §
521(4) to nean turnover, particularly because that nmay be
unnecessary to further the trustee’s adm nistrative powers
under the Bankruptcy Code, correspondingly denonstrates that
it did not intend “surrender” under 8§ 521(2) to nmean turnover,
particul arly because a |ienholder may have no right to enforce
its lien under nonbankruptcy |aw. Even when the |ienhol der
has a right to enforce its lien under nonbankruptcy |aw, and
when that right includes the right to obtain possession
incident to enforcenent, Congress gave no indication that it
intended to create a federal right to obtaining such
possessi on without follow ng the steps that nust be foll owed
under nonbankruptcy |law to obtain such possession.

D.

Congress gave no indication that in adding §8 521(2) to
t he Bankruptcy Code in 1984, it intended to alter prior |aw
under the Bankruptcy Code by creating a new bankruptcy right
of turnover. Such a new right would have been inconsistent as
well with prior |aw under the Bankruptcy Act.

Under the Bankruptcy Act, no statutory provision

“specifically dealt with the abandonnent of burdensone
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property in |iquidation cases,” but the courts neverthel ess
devel oped a judicial doctrine of abandonnent. 5 Collier on
Bankruptcy § 554.LH [1] at 554-14 to 554-15 (15th ed. as
revised March 2002) (footnote omtted). Decisions of the
courts of appeals under the Bankruptcy Act indicated that a
trustee ought to “surrender” real property to lienholders for
forecl osure when the property was worth | ess than the
encunmbrances upon the property. The word “surrender” in those
deci sions was used in the context of abandoning the property
t o nonbankruptcy | aw processes, not in the context of
addr essi ng physical turnover of possession of the real
property.

For example, in In re Harralson, 179 F. 490, 492 (8th

Cir. 1910), the court stated the rule:

If the validity of the liens is unquestioned, and their
amount is such that there is probably no excess of val ue
in the property, it should be surrendered to the

i enhol ders or others entitled, unless some other reason
appears for retaining control. [Enphasis added.]

I n Federal Land Bank of Baltinmore v. Kurtz, 70 F.2d 46 (4th

Cir. 1934), the bankruptcy referee thought he was powerless to
do anything with real property other than to order the trustee
to sell it free of liens, even though the property had no

equity above the nortgage debt. After quoting Harral son, the

court of appeals stated that the referee had been in error in
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t hi nking that he was “wi thout power to surrender the property
to the lienholders in order that the nortgages against it nmay
be liquidated by them. . . .” Kurtz, 70 F.2d at 48. Both
Harral son and Kurtz have been interpreted as sinply indicating
that a bankruptcy court should generally release fully
encumbered property fromits proceedi ngs, not as addressing

turnover of physical possession. See Reconstruction Fin.

Corp. v. Cohen, 179 F.2d 773, 776 (10th Cir. 1950) (“court

shoul d rel ease the encunbered property fromthe proceedi ng and
thus enable the lienor to foreclose the lien or otherw se
realize upon the security”).

I n Hoehn v. Mcintosh, 110 F.2d 199, 202 (6th Cir. 1940),

the court, citing Kurtz, stated that “the court should order
the rel ease and surrender possession and control of the
property to the lienor to foreclose or otherwi se proceed in a
court of conpetent jurisdiction.” However, in Hoehn, the

i enhol der had already invoked state court processes to take
constructive possession of the property to effect a
foreclosure, and the holding was that the state court ought
not be ousted of jurisdiction unless the trustee showed that
there was an equity in the nortgaged property for the
bankruptcy estate. It was in that context that the court was

addr essi ng surrenderi ng possession to the |ienhol der—-nanely,
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as part of nonbankruptcy | aw processes already comenced.
Mor eover, the court acknow edged that the inquiry ordinarily

is whether the trustee should sell the property “or surrender

it to the lienholders or others entitled thereto . . .~
Hoehn, 110 F.2d at 201 (enphasis added). Accordingly, Hoehn
is entirely consistent with the conclusion that “surrender” to
the lienholders in the case | aw under the Bankruptcy Act
si nply neant abandonment of the property to the |ienholder’s
ri ghts under the processes of nonbankruptcy [aw, and not as
addressi ng turnover of physical possession. None of the
Bankruptcy Act decisions support an interpretation of
“surrender” in 8 521(2)(A) as nmeaning turnover of physical
possession to the |ienhol der where no such right exists under
nonbankruptcy | aw. 2!
Vi
THE MEANI NG OF SURRENDER AS OPPOSED TO RETENTI ON
Before finally concluding that the foregoing is the

proper interpretation of “surrender,” however, it is necessary

to explain what “surrender” under 8 521(2)(A) nmeans when the

2l See al so Note, Abandonnent of Assets, 53 Colum L.
Rev. 415, 426 (1953) ("A few cases seemto state that where
property subject to a lien is abandoned it passes to the
secured creditor, but undoubtedly the inport of these dicta is
nerely that, after an abandonnent, secured creditors may
i medi ately pursue the enforcenent of their contractual rights
agai nst the property.” (Footnote omtted.)).

33



statute uses “retention” in the very sanme provision as the
alternative to “surrender.”

A. “Surrender” Means Sinply Not
Electing to Exenpt, Redeem or Reaffirm

Under 8§ 521(2)(A), a debtor may el ect “retention” of the
property instead of “surrender” of the property. Cbviously
the use of the word “retention” suggests that “surrender”
means the opposite of “retention.” Section 521(2) goes on to
lay out three specific retention options: exenption,
redenption, or reaffirmation. For the nonent, those are
assumed to be exclusive retention options, and it is assuned
that the “exenption” option entails avoiding the |ienholder’s
lien in order to exenpt the value of the collateral that was
subject to the lien. 1In that context, “retention” neans
i nvoki ng Bankruptcy Code renedies that alter the |lienholder’s
rights, and the “surrender” option thus sinply neans
defaulting to the consequences that flow from having deci ded
not to take steps to alter the lienholder’s rights. Thus,
“surrender” does not equate to turnover. As previously
di scussed, the “surrender” option can lead to the property
passi ng through bankruptcy and bei ng subjected to the
i enhol der’ s nonbankruptcy law rights, but those rights do not
al ways include a present right to enforce the lien, or a right
to obtain possession incident to enforcenent of the |ien.
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B. The Meani ng and Effect of the Three Retention Options

The foregoing conclusion requires a detour to explain
what each of the statute’s three retention options involves
and why each entails an alteration of the lienholder’ s rights.

1. Redenpti on

Section 722 authorizes a debtor who is subject to §
521(2) to:
redeem tangi bl e personal property intended primarily for
personal, famly, or household use, froma lien securing
a di schargeabl e consunmer debt, if such property is
exenpt ed under section 522 of this title or has been
abandoned under section 554 of this title, by paying the
hol der of such lien the anmount of the all owed secured
clai mof such holder that is secured by such lien.
By redeem ng the property froma |lien pursuant to 8 722, the
debtor may alter the |ienholder’s nonbankruptcy |aw rights by
paying only the anount of the |ienholder’s all owed secured
claim which is not necessarily the full amunt of the lien
claim See § 506(a) (setting forth when a lien claimis an
al | owed secured claim. Thereby the debtor retains the

property free of the lienholder’ s |ien.

2. Reaf firmati on

Reaffirmation is governed by § 524(c) and (d).??

22 Those provisions do not use the termreaffirmation
agreenent, but instead refer to “[a]ln agreenent between a
hol der of a claimand the debtor, the consideration for which,
in whole or in part, is based on a debt that is dischargeable
in a case under this title . . . .” See 8 524(c).
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CGenerally, as long as the debtor is in conpliance with the
reaffirmati on agreenment, it nmay be anticipated that under that
agreement the |ienholder foregoes enforcing its |lien pursuant
to a default that existed prior to entering into the
agreenent.?® So reaffirmation is generally viewed as a way for
a debtor to avoid |lien enforcement based on a preexisting

defaul t.

2 |f the agreenent does not so provide, the debtor would
usually not enter into the agreenent absent sone speci al
benefit (such as the lienholder’s agreement not to enforce its
cl ai m agai nst a parent of the debtor who guaranteed the debt),
and, noreover, the agreenent might fail to pass nuster because
it is viewed as inposing an undue hardship on the debtor. See
88 524(c)(3)(B) and (6)(A)(i).
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3. Exenpti on

The nmost anal ytically troubling option is that of
exenption. Exenption may nmean sinply the precise thing that
exenpti on acconplishes under 8§ 522(b) and 8 522(1): renoving
the property fromthe estate and re-vesting it in the debtor.
Alternatively, it may nean exenption in a secondary, nore
col | oqui al and practical sense: not only renoving the property
fromthe estate, but also shielding the property from any
lien. The two possible interpretations are explored bel ow,
but as will be seen, for purposes of deciding what the
“surrender” option neans, it does not matter which
interpretation of the “exenption” option is adopted.

a.

The View That “Exenpt” in 8 521(2)(A)
Means Sinply to Exenpt the Property Fromthe Estate.

Col l'i er on Bankruptcy 1 521.10[5] at 521-41 to 521-42
(15th ed. as revised March 2003) appears to view “exenption”
as sinply the act of exenpting the property fromthe estate.
It states that viewing 8 521(2) as requiring surrender,
redenption, or reaffirmation:

i gnores the | anguage in section 521(2) giving the debtor

the option of stating an intention to claimthe property

as exenpt and to performthat intention within the 45-day
period. The debtor could thus fully satisfy the mandate

of section 521(2) by stating an intention to retain the
property and claimit as exenpt, and then naking the
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clai m of exenption within 45 days.

If Collier is right, debtors would sel dom have to litigate 8§

521(2) issues, for under that view a debtor who states an

intention to retain a car and to exenpt it, and who has

al ready schedul ed the property as exenpt, has literally

conplied with § 521(2). Collier’s view has some support.
First, although a debtor’s property is fully encunbered

by liens, that property is neverthel ess property of the estate

under 11 U. S.C. § 541. See United States v. Wiiting Pools,

Inc., 462 U.S. 198 (1983). As property of the estate, the
property is subject to being exenpted fromthe estate under 11
U.S.C. § 522(b).2

Second, exenption of the property and avoi dance of a lien

encunmbering the property (acconpani ed by exenption of the lien

24 The property may be clainmed as exenpt if it fits
wi t hi n whi chever set of exenptible property the debtor
utilizes (either the set specified by 8 522(b)(1) (exenptions
listed in 8 522(d)) (unless state | aw has opted out of 8§
522(b) (1)) or the set specified by 8 522(b)(2)(A) (property
exenpt under nonbankruptcy law)). Even if the property was
i nproperly clainmed as exenpt, it becones exempt if no one
tinmely objects. See § 522(1); F.R Bankr. P. 4003(b); Taylor
v. Freeland & Kronz, 503 U. S. 638 (1992).

| f the debtor exenpts the full value of the property (not
just the dollar value of the equity in excess of the lien),
the trustee will have no incentive to object to the exenption:
even if it exceeds statutory limts, she is concerned about
the equity that is exenpted, not encunbered value that is
exenpted, so |long as the |lienholder retains the lien.
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once avoi ded) are different concepts. See In re Bethea, 275

B.R 127 (Bankr. D. D.C. 2002).2> Once exenpted, property
remai ns subject to a lien unless the lien is avoided. See 11
U S.C. 8 522(c)(2)(A)(i).?8

Third, 8 722 contenpl ates that property can be exenpted
even though it is subject to a |lien because 8 722 permts
redenption froma lien (in certain circunstances) “if such
property is exenpted under section 522 of this title . . . .7
[ Enphasi s added.] |f exenption neans exenpting the property
fromthe reach of the lien, there would be no lien from which
to redeemthe property afer it was exenpted, so it nust not
mean that.

As an aside, it nust be noted that redenption is not

25 Upon being avoided, a |ien beconmes property of the
estate, and in sonme instances the debtor may then exenpt the
lien and preserve it for her own benefit. See 88 522(g) and
522(h) (2).

26§ 522(c)(2)(A) (i) provides:

(c) . . . property exenpted under this section is
not liable during or after the case for any [prepetition]
debt of the debtor . . ., except--

(2) a debt secured by a lien that is—-
(A) (i) not avoided .

The lien would al so be unenforceable if it were void under 11
US C 8 506(d). See 11 U.S.C. § 522(c)(2)(A(ii). But
voiding of liens is unavailable to a debtor in a case under
chapter 7 of the Bankruptcy Code. See Dewsnup v. Timm 502
U S. 410 (1992).
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limted to exenpted property: abandoned property may al so be
redeemed. So in making both “exenption” and “redenption” 8§
521(2)(A) options, the statute is not being redundant: if the
property cannot be exenpted, it m ght neverthel ess be
redeened.

Because of all of the foregoing statutory evidence, it is
entirely possible that Congress had in mnd only exenpting the
property fromthe estate, not fromthe reach of the
| i enhol der. Upon property becom ng exenpt, and upon the
debtor’s recei pt of a discharge, the lienholder is no |onger
subject to the automatic stay of 11 U . S.C. § 362(a).? The
i enhol der may be content to await those two events (the
col |l ateral becom ng exenpt and hence non-estate property and
the i ssuance of a discharge order) instead of bothering to

file a nmotion for relief fromthe automatic stay.?®

2l The debtor’s discharge term nates the automatic stay
with respect to acts against the property of the debtor (see
11 U.S.C. 8§ 362(c)(2)(C)) and the automatic stay as to the
property as estate property ceases upon the property becom ng
property of the debtor and thereby ceasing to be property of
the debtor (see 11 U S.C. 8§ 326(c)(1)).

22 How these two events (exenption and di scharge) play
out time-wise is governed by F.R Bankr. P. 4003(b) and
4004(a) and (b). Wthout reciting those rules in detail, it
suffices to observe that both exenption and receipt of a
di scharge may be achieved fairly pronmptly in npst cases (that
i's, upon passage of 60 days after the first date set for the
meeting of creditors) in conparison to awaiting abandonnent of
the property only at the close of the case pursuant to §
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Accordingly, perhaps all Congress had in mnd, in
allowing a debtor to elect exenption as her 8 521(2)(A)
option, was that at |east when she nakes that el ection she has
put the lienholder on notice that the property will soon
i kely becone non-estate property under 8 522(1), and the
i enhol der can plan accordingly and may decide that it is
unnecessary to invoke independent processes, conpelled
abandonment or relief fromthe automatic stay, which,
respectively, result in the property becom ng non-estate
property or that permt enforcenment of the lien despite the
property’s continued status of being estate property. Wen a
debtor elects, instead, the “surrender” option, the |lienhol der
knows that the property will not become non-estate property
until the trustee disposes of it or abandons it, and thus the
| i enhol der nmay decide to seek relief fromthe automatic stay.

Interpreting “exenption” in that fashion suggests that
the statute is nore |like a notice statute, and certainly does
not suggest any reason why “surrender” in 8 521(2)(A) ought
not be interpreted as set forth above. |[If the debtor elects
the “surrender” option, the creditor is on notice that it may
need to file a notion for relief fromthe automatic stay if it

wi shes to nove to an earlier date the tinme when it may enforce

554(c).
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its nonbankruptcy | aw rights.
b.

The Interpretation of “Exempt”
in 8 521(2) (A) as Meani ng Avoi ding the Lien.

However, the term “exenption” in 8 521(2)(A) is
suscepti bl e of being given a nore colloquial and practical

meaning. A lien
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is treated as a transfer of an interest in property.?°
Accordingly, if the lien remains in place, the exenption is
ineffective with respect to the lienholder’s interest in the
property, and in a practical sense a full exenption is not
achi eved.

| ndeed, the Bankruptcy Code itself arguably speaks with a
forked tongue on the issue. The |lien avoidance provision
contained in 8 522(f) arguably contenplates that a |ien that
is effective prevents property, to the extent of that I|ien,
from bei ng exenpted. Subject to certain requirenents, 8
522(f) (1) permts avoidance of a lien “to the extent that such
lien inmpairs an exenption to which the debtor would have been

entitled . This by itself suggests that no exenption
can arise if there is such inpairnment. Moreover, 8§
522(f)(2)(A), in defining inpairment, refers to “(iii) the
amount of the exenption that the debtor could claimif there
were no liens on the property.”

The Bankruptcy Code, in other words, uses “exenption” as

having two different meanings: (1) exenption fromthe estate

29 See 8§ 101(37) (“‘lien’ nmeans charge agai nst or
interest in property to secure paynent of a debt or
performance of an obligation”); 8 101(54) (“‘transfer’” nmeans
every node, direct or indirect, absolute or conditional, . . .
of . . . parting with . . . an interest in property, including
retention of title as a security interest ")
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and (2) exenption via lien avoidance fromthe reach of

i enhol ders. Accordingly, the Bankruptcy Code views fully
encumbered property as truly exenptible only so long as the
property can be rid of the lien via |lien avoidance. The
property can al so be exenpted fromthe estate (the nore
limted sense of exenption) and then redeened under 8 722, but
renoving the property fromthe estate does not al one achieve a
full and true exenption in the broader sense because the
redenpti on option carries a price (paying the |ienhol der the
value of its lien). The case |law and treatises both use the
word exenption in this practical sense in addressing the
effect of liens.?3°

The two other retention alternatives nentioned in 8

3 In Onen v. Onen, 500 U. S. 305, 312-13 (1991), the
Court stated that the proper approach under 8§ 522(f) is to
“ask first whether avoiding the lien would entitle the debtor
to an exenption, and if it would, then avoid and recover the
lien . . . .” A leading treatise on bankruptcy views
exenpti on of encunbered property as being limted to the
equity, unless the lien is avoided. See 2 Epstein, et al.,
Bankruptcy (1992) § 8-2 at pp. 456-57; § 8-8 at p. 473 n.3
(di scussing exenptions that are subject to a val ue
limtation); 8§ 8-22 n.12 (quoting In re Sinobnson, 758 F.2d
103, 106 (3d Cir. 1985)). However, that sanme treatise seens
to view 8§ 522(f) as meaning that encunmbered property may be
exenpted (that is, renoved fromthe estate by way of a claim
of exenption), but with the exenption inpaired by the lien,
and notes that 8 522(f) is not itself an exenption provision
but a provision allowi ng avoi dance of a |lien on property that
is all owed as exenpt. See Bankruptcy, 8 8-25 at 537; § 8-26
at p. 550.
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521(2)(A) deal with powers that generally alter the
i enhol der’ s nonbankruptcy law rights. It can thus be argued
that it is likely that the dual senses of exenpting fromthe
estate and fromthe reach of the lienholder is what Congress
had in mnd in using the term“clained as exenpt” in 8§
521(2) (A).

C.

This Court’s View of the Meaning
of “claimed as exenpt” in § 521(2)

| conclude that avoiding a lien is not what Congress
meant in using “claimed as exenmpt” in 8 521(2)(A). First,
i en avoidance is not sonething that is readily achieved in
contrast to sinply claimng the property as exenpt; and in
light of the command of 8 521(2)(B) that the debtor perform
her stated intention within 45 days after filing the notice of
intention, it is nore likely that Congress had in m nd sinply
claimng the property as exenpt fromthe estate, not as
meani ng depriving the lienholder of its lien (which is
effected by lien avoidance, not by claimng the property as
exenpt) .

Mor eover, |ien avoidance is entirely distinct from
exenpting property. When a lien is avoided, it generally is

preserved for the benefit of the estate, and continues to
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encumber property exenpted fromthe estate. See 8§ 551; In re

Great er Sout heast Community Hosp. Found.. Inc., 237 B.R 518

(Bankr. D.D.C. 1999) (trustee could avoid lien on property

t hat had been sold prepetition, and preserve the lien for the
benefit of the estate). Sections 522(g) and 522(i), however,
all ow the debtor in certain circunstances to exenpt the
avoided lien and to preserve it for the benefit of the debtor,
the focus being on the avoided lien, not the property the lien
encumbers. Exenpting the lien is the necessary act that,
pursuant to 8 522(i)(2), preserves an avoided lien for the
benefit of the debtor notwi thstanding 8 551. It is not the
collateral itself that ends up being exenpted after |ien

avoi dance, but the preserved lien. Congress presumably woul d
have listed “intends to avoid the |lien on the property” as an
option if that is what it had in mind in referring to

“speci fying that such property is clainmed as exenmpt” in §
521(2) (A).

However, assum ng that the phrase “specifying that such
property is claimed as exenpt” means specifying that the lien
on such property will be avoided, this does not negate the
court’s interpretation of “surrender” set forth above.
| ndeed, treating the exenption option in that fashion nakes it

an option to alter the creditor’s nonbankruptcy |law rights
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(just as redenption and reaffirmation generally alter a

i enhol der’ s nonbankruptcy law rights). [In contrast,
“surrender” sinply neans not opting to retain in a fashion
that alters the |ienhol der’s nonbankruptcy |law rights, and
instead opting to submt the property to the processes of
trustee admnistration pursuant to the debtor’s surrender

obl i gati on under § 521(4).3

31 See Lair, 235 B.R at 74 (“[T]he surrender choice is
only the choice not to retain through the use of bankruptcy
alternatives but to submt to the general requirenent that
property of the estate be surrendered to the trustee.”).
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VI
| F “ SURRENDER” ENTAI LS TURNOVER,
THEN EXEMPTI ON, REDEMPTI ON, AND
REAFFI RMATI ON ARE NOT EXCLUSI VE MEANS OF RETENTI ON

The court now turns to the second way of interpreting 8§
521(2) so as to avoid altering nonbankruptcy | aw and departing
fromprior law. Even if “surrender” in 8 521(2) neans turning
over physical possession of the collateral to the |ienhol der,
the statute ought not preclude a debtor fromfiling a
statement of intention that states that the debtor intends to
retain the vehicle without indicating that the debtor intends
to exenpt, redeem or reaffirm

A.

Most decisions ruling that 8§ 521(2) lists the only
avai l abl e retention options for a debtor reason that the
statute is plain and unanbi guous. Some deci sions ruling that
8§ 521(2) does not |ist exclusive options also view the statute
as plain and unanbi guous.

Frankly, the | anguage “if applicable” in 8§ 521(2) is
baf f1ingly anbi guous. When sonmeone is asked to “state his
intention with respect to fasting or dining and, if
appl i cabl e, specifying that he desires kosher or vegetarian

food,” that does not nean that kosher and vegetarian are the

only two ways of having dinner. So, using that comonly
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under st ood neani ng of the phrase “if applicable,” a debtor’s
opting to retain is not limted to the listed possibilities of
exenption, redenption, and reaffirmati on when the statute
conmmands the debtor to state “his intention with respect to
the retention or surrender of [the] property and, if

appl i cabl e, specifying that [the debtor intends to exenpt,

redeem or reaffirn].” The debtor obviously retains a further
option of retaining the collateral. For exanple, the
| i enhol der may have no right of lien enforcenment under

nonbankruptcy law, or no right of obtaining possession
incident to such enforcenent. Mreover, even if the

i enhol der has a right to obtain possession pursuant to |ien
enf orcenent, the debtor nay elect to retain the collateral and
hope that the |lienholder will not enploy its nonbankruptcy | aw
remedi es to obtain possession of the coll ateral.

The words “if applicable” refer not to retention, but to
exenption, redenmption, or reaffirmation, and it is thus a
strained and unnatural reading to interpret “if applicable” as
meaning “if retention is the course being pursued.” |If that
was Congress’s intention, it could readily have used those
words. It did not do so, and the | anguage “if applicable” is
insufficient to denonstrate that Congress neant to exclude the

unstated alternative of retaining the collateral subject to
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the lienholder’s rights under nonbankruptcy |law. Congress
coul d have excluded that alternative, but did not do so, and
Congress gave no indication that it was its intention to alter
nonbankruptcy law rights, or to alter prior |law, as discussed
previously, regardi ng abandonnent. For these reasons, the
anmbi guity shoul d be resolved by holding that 8 521(2) does not
enbody excl usive options.

B.

The “exclusive option” courts reason that their
interpretation is required by the structure of 8§ 521(2).
First, they reason that a stated intention to retain and
mai ntai n paynents option could not be perfornmed within the
time specified by § 521(2)(B) (whereas exenption, redenption,
or reaffirmation, at |east theoretically, could be). 3
However, if the debtor states an intention to retain the
property w thout exenpting, redeem ng, or reaffirm ng, she
states an intention to subject herself to whatever lien

enforcement rights the |lienholder has under nonbankruptcy | aw.

32 | say “theoretically” because exenpting property from
the reach of a secured lienholder or reaffirmng a debt may
require procedural steps that cannot be acconplished within 45
days as they may entail the court entering an order.
Reaffirmati on of a debt may require court approval. See 11
U S C 8 524(c)(6) and (d)(2). Exenpting property fromthe
reach of a secured creditor nmay require a notion to avoid the
lien as inpairing the debtor’s ability to exenpt the property.
See 11 U.S.C. § 522(f).
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When she makes such a statement, and continues to retain the
collateral, she literally has conplied with her stated
intention under 8§ 521(2)(A) of retaining possession.3 In
turn, the lienholder is on notice that the debtor has el ected
to retain without exenpting, redeem ng, or reaffirmng, and
can take steps to obtain relief fromthe automatic stay to
enforce its lien rights under nonbankruptcy | aw

Second, the “exclusive options” courts reason that “it
woul d be the rare debtor indeed who would elect reaffirmation
or redenption over the unstated fourth option, which neither
requires a large lunp sum paynent (redenption) nor
resuscitates personal liability for the underlying debt post-
di scharge (reaffirmation).” Burr, 160 F.3d at 847 (citation
omtted). Fromthis they conclude that it is odd that
Congress woul d have | eft unspecified an unstated option that
“woul d be al nost universally enployed.” [d.

However, there is no enpirical evidence to support that
view. It would be a correct viewonly if one nmakes the
nm st aken assunption that permtting a statenment of a naked

intention to retain sonehow i muni zes the collateral fromlien

33 Even if the debtor’s option is viewed as “retain and
mai ntai n paynents,” nost |lien debts have a nonthly paynent
due, so the debtor could indeed carry out her specified
intention within the 45 days. See Castillo, 209 B.R at 74.
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enf orcenent under nonbankruptcy |aw, when Congress gave no
i ndi cati on, one way or the other, that it intended to nodify
lien enforcenment rights under nonbankruptcy law. Just as
Congress gave no indication that it intended to take away from
debtors the right, which occasionally exists under
nonbankruptcy | aw, of retaining possession of the coll ateral
and mai ntai ning paynents with lien enforcenent unavailable, it
al so gave no indication that it intended to confer such a
ri ght when none exi sts under nonbankruptcy law. Accordingly,
the speculation in Burr may be enpirically wong: many debtors
woul d elect to reaffirmor redeem because a naked retention
wi thout reaffirmation or redenpti on woul d expose themto
enf orcenent of the |lienholder’s |lien under nonbankruptcy | aw.
O they mght elect not to reaffirmor redeem and to el ect
surrender, assumng it nmeans turnover to the |ienholder,
because they are satisfied to use the full 45 days under 8§
521(2)(B) to arrange a turnover (with any equity in the
coll ateral not being subjected to the costs of obtaining
relief fromthe automatic stay, and the enpl oynent of
personnel to seize and transport the collateral).

Simlarly, the “exclusive options” courts enphasi ze that
§ 521(2)(C) only protects rights in the property under the

Bankruptcy Code, and does not preclude altering nonbankruptcy
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law rights. However, that does not denpbnstrate that §

521(2) (A) was intended to alter nonbankruptcy law rights, and
Congress presumably woul d have made clear any intent to alter
nonbankruptcy | aw. Moreover, as discussed earlier, a turnover
obligation does alter rights in the property under the
Bankruptcy Code. So the structure of 8§ 521(2) by itself does
not denonstrate how this ambi guous provision is to be

i nterpreted.

C.

The “exclusive options” courts then proceed to find the
answer to the statute’ s neaning through exam ning the overal
structure of the Bankruptcy Code and giving weight to policies
enbodi ed therein that they often believe support their
interpretation and giving | esser weight to policies that favor
a contrary interpretation. However, the one policy they have
uniformy overlooked is this: Congress traditionally has nade
itself very clear when it w shes bankruptcy legislation to
al ter nonbankruptcy rights.

The “exclusive options” courts reason that allow ng a
debtor to retain the collateral and maintain paynents is
i nconsi stent with the Code because it ampunts to a form of
instal |l ment redenption, sonmething that §8 722 clearly does not

aut horize. However, nothing in 8 521(2) purports to authorize
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a debtor to prevent the |ienholder fromenforcing its lien
under nonbankruptcy | aw when Bankruptcy Code provisions have
not been enployed to alter the lienholder’s right of
enforcement. So interpreting 8 521(2) as authorizing the
debtor to state an intention to retain wthout exenpting,
redeem ng, or reaffirmng does not create a form of redenption
by install nment.

The “exclusive option” courts also point to the
reorgani zati on chapters of the Bankruptcy Code, and reason
t hat Congress knows how to authorize a “cram down” pursuant to
whi ch the debtor retains the collateral and maintains
paynments, and woul d have addressed “cram down” as an option in
8§ 521(2) if it really had such an option in m nd. However, 8§
521(2) governs giving notice of intention, and does not
purport to confer powers on the debtor by reason of giving
notice of intention. A notice of an intention to retain
wi t hout exenpting, redeeming, or reaffirm ng does not create a
“cram down” power. “Cram down” alters creditors rights under
nonbankruptcy |law, and the point that nust be enphasized is
t hat Congress gave no indication that 8§ 521(2) was intended to
alter such rights. A notice of intention to retain w thout
exenption, redenption, or reaffirmation is sinply notice that

t he debtor has elected to subject herself to the consequences
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under nonbankruptcy |aw of such naked retention, and advi ses
the lienholder of that election, so that the |ienhol der can
deci de whether to seek relief fromthe automatic stay to
enforce the lien.

| f Congress truly wished to do away with any right of the
debt or under nonbankruptcy law to retain possession of the
collateral and to remain current on paynents, that type of
policy judgnment sinply cannot be inferred fromthe structure

of the Bankruptcy Code itself.
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D.
Because the statute (including related statutory
provi sions) do not give rise to a plain and unamnbi guous
meaning for 8 521(2), it is appropriate to exam ne the
| egislative history to 8§ 521(2), and | agree with those courts
whi ch, as previously discussed, view the |egislative history

as justifying treating 8 521(2) as sinply a notice statute. 3

X
Regardl ess of which of the two alternative approaches |
have adopted applies, | conclude that Kasper has conplied with
the spirit of the statute. Section § 521(2) does not alter
the rights of a debtor and a |ienhol der regarding
enforceability of the lienholder’s |ien under nonbankruptcy
law. Accordingly, this leaves it open to a debtor to defeat

enf orcenent of the |ien when nonbankruptcy |aw bars such

3% The legislative history is set forth at length in

Castillo, 209 B.R at 68-71. | agree with Castillo, 209 B. R
at 75, that:
Congress’ intent . . . can be gleaned fromthe

| egislative history suggesting not that Congress sought
to tie debtors’ hands, but rather that, at the urging of
t he consuner creditors’ |obby, they sought to provide a
channel of communicati on between debtors and creditors—-a
channel that m ght enable debtors and creditors to work
together, to avoid unnecessary litigation, and
ultimately, to get creditors paid.

56



enf orcenent. Kasper’s stated intention to retain nmay be
viewed as stating an intention to surrender the collateral to
the trustee’s admnistration and eventually to whatever
nonbankruptcy law |lien enforcenent rights that Ford may have,
particul arly when he has made that intention clear in his
opposition to Ford's notion. Accordingly, even if the statute
does not allow stating an intention to retain w thout checking
exenption, redenption, or reaffirmati on as applicable, Kasper
has conplied with the spirit of the statute.

The court will close this case as it is ready to close
upon di sposing of Ford’'s nmotion. Upon doing so, the automatic
stay will be lifted. That will permt Ford to exercise its
nonbankruptcy | aw renmedi es and effect a surrender of the
property to pursuit of those renedies. There is no reason to
conpel Kasper to do the useless act of stating an intention to
surrender when the closing of the case will effect a surrender
to the lienholder’s nonbankruptcy | aw renmedi es that Kasper is

powerl ess to prevent. See In re Silvestri, 294 B.R 421

(Bankr. D. R I. 2003).
An order follows denying Ford s notion.

Dated: April 27, 2004.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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